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COVID-19 and its consequences on contractual relationships between 
private parties under Argentine law. 

Our aim with this paper is to share basic notions that will serve as a tool and allow 
understanding the legal institutes that our law contemplates and, depending on the 
contractual reality, your companies may evaluate or determine what measures should 
be taken in order to minimize the consequences that may result from the COVID-19 
pandemic. 

I. Preliminary clarifications. 

1. The aspects to be considered in this document apply to contracts between 
private parties with similar or equivalent negotiating power, which is why we leave 
aside standard-form contracts (art. 984, Civil and Commercial Code of the Nation, the 
“CCC”) and consumer contracts (art. 1092, CCC). 

2. The following are general guidelines that will apply according to the specific 
situation of each case, which is why the analysis of each situation in particular is 
essential. It should also be noted that certain contracts, such as lease agreements (art. 
1203, CCC) and construction and services contracts (art. 1267, CCC) contain specific 
regulations referring to the fortuitous event or force majeure events ("Force Majeure 
Event"). 

II. Different applicable legal institutes. General. 

3. Freedom of contract.  

The parties are free to determine the content of their contracts, except with 
respect to certain rules established by the CCC or special laws that cannot be 
misrepresented (art. 958, CCC). Based on this principle, the parties may or may not 
have agreed on disposition for the consequences of the occurrence of a Force Majeure 
Event, or have renounced or not to the application of the unpredictability theory. 
Consequently, the first step to be taken is to exhaustively review the text of each 
contract to verify which aspects have been agreed by the parties and which have not, 
in which case, in the latter case, they must be analyzed in accordance with the CCC. 
Undoubtedly, it cannot be ruled out the passing of future regulations that shall apply to 
these situations and shall be compulsory for the parties in a contract. 

4. Contractual good faith.  

Contracts must be concluded, interpreted and executed in good faith (art. 961 
CCC) and the rights must be exercised in good faith (art. 9, CCC), while the debtor and 
creditor must act with care, foresight and according to the requirements of good faith 
(art., 729 CCC). 
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5. Duty to not harm.  

By the set of various articles of the CCC (arts. 9, 10, 1061, 1725, 1728, 1729 
and concordant, CCC), and in addition to the generic duty of not damaging (art. 1710, 
CCC), the parties involved in a contract are always obliged to mitigate and not 
aggravate the damages that may occur. 

6. Contracts interpretation. 

The CCC establishes diverse rules of interpretation, starting with the wording of 
the contract (the more clear, the less difficult), the inquiry about the common intention 
of the parties and the use of the principle of good faith. Additionally, the CCC mentions 
others of great relevance, such as the conduct of the parties before and even after the 
conclusion of the contract linked to the business reality, leaving the merely formal 
frameworks, the preservation of the contract in the event of doubts about its 
effectiveness or not and, finally, the one that provides that in the face of obscure 
expressions that do not allow an adequate interpretation, one must follow that which 
produces an equitable adjustment of the interests of the parties. 

III. Different applicable legal institutes. Particular. 

7. Force Majeure Event. 

The CCC regulates the Force Majeure Event as that which act could not have 
been foreseen or that, having been foreseen, could not have been avoided (art. 1730, 
CCC). 

We understand that the COVID-19 pandemic, as well as the measures that 
have been issued as a consequence, qualify under our law as a Force Majeure Event. 

The first thing to check is whether the contract in question contains a Force 
Majeure Event. If the answer is affirmative, the dictations must be followed. If the 
answer is negative, the CCC rules will apply.   

The CCC establishes that the involved party that must fulfill an obligation and 
cannot do so, due to the occurrence of a Force Majeure Event, is not responsible and, 
as a principle, said obligation is extinguished (art. 955, CCC). There are exceptions to 
the aforementioned principle, since according to art. 1733 of the CCC, even if a Force 
Majeure Event were verified, the debtor of an obligation will be responsible if he 
assumed the Force Majeure Event and or was in default prior to its occurrence and 
said situation of default is not indifferent to its production. 

Additionally, none of the parties may invoke the Force Majeure Event in order to 
not fulfill an obligation that was in default prior to its occurrence. 

Another aspect to be defined is whether it is a Fortuitous Case that causes an 
impossibility of compliance (a) definitively or temporarily and (b) totally or partially. The 
impossibility of definitive or temporary compliance may lead to the termination or 
suspension of the effects of the contract, respectively. The impossibility of total or 
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partial fulfillment may also derive in the termination of the contract or in a readjustment 
thereof, respectively. 

Consequently, the occurrence of a Force Majeure Event produces the 
irresponsibility of the party who cannot comply for said reason (as long as said 
impossibility of compliance is objective, absolute and not attributable to the obligor). 
Thus, art. 955 of the CCC establishes that the supervening, objective, absolute and 
definitive impossibility of the benefit, produced by a Force Majeure Event, extinguishes 
the obligation, without liability. However, either in the framework of a good faith 
negotiation between the parties or as a consequence of the application of other legal 
institutes (some of which we will mention below), it would have to be determined 
whether the contractual relationship in crisis ends (with or without responsibility of the 
parties) or if their mutual obligations are readjusted.  

The art. 1736, CCC imposes the burden of proving that the alleged Force 
Majeure Event, Case makes impossible complying with the contractual obligations. 

8. Frustration of purpose and Unforeseen. 

The occurrence of the Force Majeure Event may not prevent the fulfillment of 
the obligations agreed in the contract (or it may only have the preventive effect for one 
or some of the parties, but not for all), but it may frustrate the purpose of the contract or 
convert the benefit of one of the parties to be excessively onerous.  

The first assumption is regulated by art. 1090, CCC and establishes that the 
definitive frustration of the purpose of the contract authorizes the injured party to 
declare its termination. Although it is an institute recently incorporated to Argentine 
legal framework and on which there is no greater experience or background, we 
understand that an event such as the COVID-19 pandemic can be invoked as a cause 
of frustration of the contractual purpose. 

The second assumption is covered by art. 1091, CCC, on the basis of which, 
the party that considers that its obligations havebecome excessively onerous due to 
the outbreak of COVID-19, could request the partial or total termination of the contract 
or its readjustment (which could also be requested by the party receiving a notice of 
termination of the contract as a consequence of the application of the theory of 
unpredictability). 

9. Compliance suspension and Preventive Guardianship. 

Article 1031, CCC establishes that in bilateral contracts, when the parties must 
comply simultaneously, one of them can suspend the fulfillment of its obligation, until 
the other party complies or offers to comply. Consequently, if one party cannot comply 
as a result of the Force Majeure Event, the other, whom the Force Majeure Event does 
not prevent, may suspend its own compliance. 
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For its part, art. 1032, CCC, authorizes a party to suspend its own compliance if 
its rights suffer a serious threat of harm because the other party has suffered a 
significant impairment in its ability to comply or its solvency. 

IV. Insurances. 

10. It will have to be verified if insurance coverage has been contracted to cover 
the risks caused by the occurrence of the Force Majeure Event, mainly taking into 
account that any claim of this type must be made within the periods provided by the 
regulations and the respective policy. 

 As stated at the beginning, it is essential in the first place to revise the factual 
situation of each contract in which a company is a party and, based on said analysis 
and the legal principles outlined here, plan the best strategy to act from the occurrence 
of the Force Majeure Event. 

	


